Supplemental Comments from the Center for Economic Justice
on the NAIC Med Mal Report
July 8, 2004
The Center for Economic Justice would like to provide written comments on the
following comment offered by Commissioner Montemayor:
Add a sentence at the end of the first paragraph on Page 7 as follows; “The Texas
Department of Insurance last year estimated a $250,000 cap on non-economic
damages would result in a 8.5% to 11.5% savings in medical malpractice
insurance costs for physicians. Estimated savings for hospitals and nursing homes
ranged from 22% to 26% and 14% to 18% respectively.” This will be
accompanied by a footnote that cites as a source “State of Texas, Texas
Department of Insurance, Letter to Committee on Civil Practices, Texas House of
Representatives in regard to expected savings on damage caps contained in HB 4
(Austin: TDI, 2003).”
This proposed comment serves as an excellent example of the problems with
recommending caps on non-economic damages as a useful tool to reduce medical liability
rates. Were the executive summary to include this information – and only this
information – the reader would be left with the impression of a definite reduction in
medical liability insurance rates if caps on non-economic damages are introduced. Yet,
the actual evidence from Texas indicates the quoted claims are erroneous.
Attachment 1 is a commentary from Texas State Representative Patrick Rose entitled,
Insurance reform needed to cut medical malpractice rates. In his commentary,
Representative Rose states:
Promises were made to Texas doctors and to our committee by the insurance
industry and the Texas Department of Insurance that if these reforms were passed,
doctors would realize swift, substantial relief. In a March 14, 2003, letter to our
committee, Insurance Commissioner Jose Montemayor said the effect of the
proposed reforms would “translate to a 17 to 19 percent reduction in rates.”
Unfortunately, these promises have not been kept, and the majority of doctors
have not seen their rates reduced. Some doctors even face rate increases next
month if they are insured by GE Medical Protective. . ..
Recently Montemayor came before the committee to provide an update on the
medical malpractice insurance market. To my disappointment, he argued that
keeping premiums at the current rate is a victory for Texas doctors. I strongly
disagree.
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Attachment 2 is a news story from BestWire on May 20, 2004, which reports, “After GE
Medical Protective Co. was denied a 19% rate increase last year by the department, it
decided to move policyholders into a risk purchasing groiup to get around regulatory
oversight and raise its rates 10% effective July 1. The insurer has about 7,000 physician
policyholders, or about 20% of the state’s doctors.” The story also reports, “About two
weeks after Texas voters narrowly approved caps on jury awards for pain and suffering in
medical malpractice cases, Texas Medical Liability Trust, which covers about a third of
the state’s doctors, said it would reduce medical liability rates by 12%, effective January
1, 2004.
The available evidence from Texas – almost a year after the caps became effective – is
that two-thirds of the doctors have seen no reduction in rates and one-fifth of the doctors
face a rate increase. Given the actual results from Texas, there is no support for the
general proposition that caps on non-economic damages lead to lower medical
malpractice insurance rate, let alone the claims cited in Commissioner Montemayor’s
suggested language.
We would also ask the C Committee to review the study To Err is Human: Building a
Safer Health System produced by the United States National Academy of Sciences. We
attach the Executive Summary and call the following sections to the attention of
committee members:
The knowledgeable health reporter for the Boston Globe, Betsy Lehman died
from an overdose during chemotherapy. Willie King had the wrong leg
amputated. Ben Kolb was eight years old when died during “minor” surger due to
a drug mix-up.
These horrific cases that make the headlines are just the tip of the iceberg. Two
large studies, one conducted in Colorado and Utah and the other in New York,
found that adverse events occurred in 2.9 and 3.7 percent of hospitalizations,
respectively. In Colorado and Utah hospitals, 6.6 percent of adverse events led to
death, as compared to 13.6 percent in New York hospitals. In both of these
studies, over half of the adverse events resulted from medical errors and could
have been prevented.
When extrapolated to the over 33.6 million admissions to U.S. hospitals in 1997,
the results of the study in Colorado and Utah imply that least 44,000 Americans
die each year from medical errors. The results of the New York Study suggest
that the number may be as high as 98,000. Even when using the lower estimate,
deaths due to medical errors exceed the number attributable to the 8th leading
cause of death. More people die in a given year as a result of medical errors than
from motor vehicle accidents (43, 458), breast cancer (42,297), or AIDS (16,516).
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In terms of lives lost, patient safety is as important an issue as worker safety.
Every year, over 6,000 Americans die from workplace injuries. Medication errors
alone, occurring in or out of the hospital, are estimated to account for over 7,000
deaths annually.
Yet, silence surrounds this issue. For the most part, consumers believe they are
protected. Media coverage has been limited to reporting of anecdotal cases.
Lincensure and accreditation confer, in the eyes of the public, a “Good
Housekeeping Seal of Approval.” Yet, licensing and accreditation processes have
focused oly limited attention on the issue, and even these minimal efforts have
confronted some resistance from health care organizations and providers.
Providers also perceive the medical liability system as a serious impediment to
systematic efforts to uncover and learn from errors.
Lastly, the context in which health care is purchased further exacerbates these
problems. Group purchasers have made few demands for improvements in safety.
Most third party payment systems provide little incentive for a health care
organization to improve safety, nor do they recognize and reward safety or
quality.
Health care is a decade or more behind other high-risk industries in its attention to
ensuring basic safety.
Given the tremendous opportunities to reduce medical errors – and thereby reduce human
suffering and malpractice claim costs – the NAIC med mal paper is missing the boat
when it ignores the role of regulators and insurers in loss prevention – a leading role in
personal and commercial liability and property and workers compensation insurance –
and instead focuses on a tool that penalizes certain victims of medical errors.
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Insurance reform needed to cut medical malpractice
rates
SPECIAL TO THE AMERICAN-STATESMAN
Wednesday, May 19, 2004

Last week, Texas doctors were in Austin for the Texas Medical Association's annual
convention. Last year, many of these doctors spent countless hours at the Capitol,
testifying in support of House Bill 4, the omnibus tort reform bill, and Proposition 12, an
accompanying constitutional amendment.
As a member of the House Civil Practices Committee, I listened as doctors and health
care providers pleaded for our help in lowering medical malpractice insurance premiums.
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Promises were made to Texas doctors and to our committee by the insurance industry and
the Texas Department of Insurance that if these reforms were passed, doctors would
realize swift, substantial relief. In a March 14, 2003, letter to our committee, Insurance
Commissioner Jose Montemayor said the effect of the proposed reforms would "translate
to a 17 percent to 19 percent reduction in rates."
I voted for tort reform because I believe then, and I believe now, that doctors and health
care providers across Texas deserve lower insurance premiums. But tort reform is just the
first step to lowering insurance rates -- it must be followed by meaningful insurance reform.
The savings from tort reform should not go into the deep pockets of the insurance
companies; it should be passed on to where it belongs -- with doctors.
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Over the past five years, insurance rates have risen by more than 125 percent, making it
increasingly difficult for doctors to practice in Texas. Because of leadership from Gov. Rick
Perry, Lt. Gov. David Dewhurst and House Speaker Tom Craddick, a fight on the House
floor and the efforts of doctors, we passed model tort reform last session.
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During the debate, I succeeded in passing an amendment with overwhelming bipartisan
support that would have rolled back insurance rates by 25 percent over two years for all
Texas doctors. It would have also given the Texas Department of Insurance the authority
to enforce additional cuts as the benefits from tort reform continued to accrue.
Unfortunately, my amendment was stripped from both bills in the last days of the session,
because insurance company lobbyists promised that rates would fall on their own, without
a mandatory rollback.
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Unfortunately, these promises have not been kept, and the majority of doctors have not
seen their rates reduced. Some doctors even face rate increases next month if they are
insured by GE Medical Protective, an insurance company based in Fort Wayne, Ind.
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Recently, Montemayor came before the committee to provide an update on the medical
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malpractice insurance market. To my disappointment, he argued that keeping premiums at
the current rate is a victory for Texas doctors. I strongly disagree.
Simply maintaining the status quo is a far cry from the 17 percent to 19 percent reduction
in insurance premiums that Montemayor promised last year. Texas doctors and
consumers deserve better than the status quo -- they deserve relief.
Most insurance companies have not lowered rates, and some have even asked for
increases as high as 34.4 percent. They justify this by pointing to the increase in lawsuits
filed before Proposition 12 was passed, but more than a third of those cases have been
dismissed, and the number of lawsuits filed after Sept. 1, 2003, has dramatically
decreased.
Since the last session, our civil justice system has become one of the most desirable in
the nation for medicine and business. And now this Legislature must provide substantial
insurance reform if we are to truly address the insurance crisis.

Electronic Edition
2004 Calendar
For Sale
Statesman Photos
For Sale
Statesman
Section Fronts

High medical malpractice rates severely affect Texas doctors and health care providers.
They also elevate the cost of medical care for all Texans -- families and businesses alike.
High medical malpractice insurance premiums not only drive Texas doctors out of
business and out of the state, they cripple our communities and the Texas economy by
costing us jobs.
I am watching these rates, and if they do not come down substantially, I will file my 25
percent rate rollback legislation again next session. This time, the Legislature won't
believe the promises made by insurance companies. It is time for promises made to be
promises kept. It is time for Texas doctors and health care consumers to see the relief
they deserve.
Rose, D-Dripping Springs, co-authored House Bill 4.
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Medical-Malpractice Insurer Tests Texas Regulator's Authority
Print this article

AUSTIN, Texas May 20 (BestWire) - The Texas insurance department and a medical-malpractice
insurer are headed for a showdown that could test the insurance commissioner's authority to regulate riskpurchasing groups.
After G.E. Medical Protective Co. was denied a 19% rate increase last year by the department, it decided
to move policyholders into a risk-purchasing group to get around regulatory oversight and raise its rates
10% effective July 1. The insurer has about 7,000 physician-policyholders, or about 20% of the state's
doctors.
The department argues that legislation enacted last year, SB 14, gives Insurance Commissioner Jose
Montemayor increased authority over risk-purchasing groups, including their rates.
The company disagrees, and the two sides will present their cases before an administrative judge June 23,
said Jim Hurley, an insurance department spokesman.
G.E. Medical hasn't done anything illegal, Hurley stressed.
The attorney representing G.E. Medical couldn't be reached immediately for comment.
Montemayor told the company that both the 19% rate hike and the subsequent 10% hike weren't justified,
and that the company should have waited for the market to respond to a tort-reform measure, HB 4,
enacted last year, Hurley said.
HB 4, which set caps on medical-liability lawsuits and took effect Sept. 1 of last year, was incorporated into
Texas' constitution when voters approved Proposition 12 about two weeks later.
Since Sept. 1, the number of medical-malpractice lawsuits has dropped "dramatically" to perhaps a couple
of dozen in Harris County, Hurley said. Right before Sept. 1, there was a rush by attorneys to file their
lawsuits, and about 1,500 were filed. For 2002, the number was about 500, he said. Houston is located in
Harris County.
The insurance department expected medical-malpractice liability rates to be lower by about 8.5% to 12%
as a result of the cap, Hurley said, emphasizing the percentages don't represent a rollback of existing rates
but a comparison of where rates were headed and where they actually are. "They are about where we
thought they would be," he said. "There was one carrier that decreased rates 12%."
About two weeks after Texas voters narrowly approved caps on jury awards for pain and suffering in
medical-malpractice cases, Texas Medical Liability Trust, which covers about a third of the state's doctors,
said it would reduce physicians' medical-liability rates by 12% effective Jan. 1, 2004 (BestWire, Sept. 29,
2003).
Some insurers still want to increase rates, because there remains a large backlog of lawsuits to be heard,
but Hurley said the department is hoping carriers give the new law time.
"We understand these things have a long tail and it may take years for this huge backlog of lawsuits to
wind its way through, but seven out of eight are dismissed and result in no judgment," Hurley said. While
many of the cases may be without merit, they still have to be defended, and this creates uncertainty for
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insurers, he added.
"It's only a half-year or so," since Proposition 12 took effect, Hurley said. "When you're steering a battleship
you don't turn it on a dime, you have to slow it down," he said. "We have 10 new insurers that have taken
concrete steps to move into the market. They're in differing stages, but they all cited Prop 12 as a reason.
There's other good stuff. In this market, sometimes things take more than a day or two."
In the case of G.E. Medical Protective, "they're looking for options, and they feel they're justified," Hurley
said. "We wish they had shown more faith in the reforms and waited four to six months. They would see
the validity of our claim."
According to 2002 A. M. Best Co. state/line product information, the top five writers of medical-malpractice
insurance in Texas were: Health Care Indemnity Inc., with 20.5% of the market; GE Global Insurance, with
19.2%; Zurich/Farmers, with 7.4%; American International Group, with 7.1%; and Allianz, with 5.7%
(BestWire, Sept. 29, 2003).
(By Dennis Kelly, senior associate editor, BestWeek: Dennis.Kelly@ambest.com) BN-NJ-05-20-2004
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